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United States District Court for the Northern

District of California, Northern Division

No. 16966

In the Matter of:

WILLIAM W. DUNCAN AND SON

PROOF OP CLAIM BY INDIVIDUAL

State of California,

County of San Joaquin—ss.

Bertha Watts Shotwell of Route 1, Box 285,

Manteca, California, County oJ' San Joaquin, State

of California, being duly sworn, deposes and says:

I.

That William W. Duncan and Son, the above-

named parties were at, and before the filing of them

of the Petition for relief undei* Chapter 11 of the

Bankruptcy Act, and still are, justly and truly in-

debted to the said deponent in the sum of Ten Thou-

sand Dollars ($10,000.00).

II.

That the consideration of said debt is as follows

:

A loan made to William W. Duncan and Son in

Manteca, California, on May 17, 1955.

in.

That there are no offsets or claims to said debt

except
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IV.

That deponent does not hold, and has not, nor has

any person by her order, or to her knowledge or

belief, for her use, had or received any security or

securities for said debt.

V.

That said check is attached hereto and marked

'* Exhibit A" and made a part hereof.

VI.

That said debt is now due and owing and unpaid.

/s/ BERTHA WATTS SHOTWELL.

Subscribed and sworn to before me this 29th day

of January, 1958.

[Seal] /s/ NELS B. FRANSEN,
Notary Public in and for the County of San

Joaquin, State of California.
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[Title of District Court and Cause.]

OBJECTION TO CLAIM OF
BERTHA WATTS SUOTWELL

Comes now Prank I). l>etteneourt and respect-

Cully states and re})resents as follows:

(1) That he is a creditor of tlie above-named

debtors, having heretofore, and on or about Sep-

tember 15, 1957, filed herein his claim ai^ainst said

debtor in the amount of $14,194.87, together with

interest thereon at six per cent (6%) per annum
from July 1, 1957, for money theretofore loaned

by claimant to said bankrupts; that said claim was

subsequent to the filing thereof ])roved and allowed

and is now an existing i)roved and allowed claim

against said debtor in the amounts aforesaid.

(2) That he has heretofore made oral demand

upon the attorney for debtors to file objections to

the claim of Bertha Watts Shotwell, Route 1, Box

285, Manteca, California, more specifically herein-

after described and mentioned and that the attorney

for said debtors has recused to file any such objec-

tions.

(3) That on or about January 30, 1958, one

Bertha Watts Shotwell, Route 1, Box 285, Manteca,

California, did file herein her claim in the sum of

$10,000.00, allegedly for a loan made to William

Duncan & Son, Manteca, California, on May 17,

1955; that so far as can be ascertained, said claim

has not yet been approved and allowed as a claim
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against the above-entitled bankrupt and is pending

herein, subject to any valid objections thereto that

may be made.

(4) That said claim of Bertha Watts Shotwell

filed herein as above specifically set forth and de-

scribed is objectionable and is not subject to allow-

ance herein for the following reasons:

(A) That said claim is barred by the provisions

of Section 339 of the Code of Civil Procedure of the

State of California, in that it is a claim upon a con-

tract, obligation or liability not founded upon an

instrument in writing made more than two (2)

years after the date when cause of action first ac-

crued in favor of claimant and against the above-

named debtor on said claim.

(B) That claim, if any claimant has, is against

one Mrs. William Duncan and not against the

debtor above named, William Dinican & Son.

(C) That the moneys advanced or claimed to be

advanced by claimant were advanced and paid to

Mrs. William Duncan and not to debtor above

named, William Duncan & Son and were used for

the benefit of said Mrs. William Duncan and not

for the benefit of debtor above named, William

Duncan & Son.

Wherefore, said Frank D. Bettencourt prays that

time and place of hearing on this objection to the

claim of Bertha Watts Shotwell may be set by the

referee or the Judge of the above-entitled Court and

notice thereof given as required by law and that
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upon said hearing, that said claim be disallowed

and stricken from the records and files of the above-

entitled matter.

Dated : March 15, 1958.

/s/ PRANK D. BETTENCOURT.

CHADEAYNE & WILKINSON,

By /s/ J. KINGSLEY CHADEAYNE,
Attorneys for Frank D. Bet-

tencourt.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed] : Piled March 17, 1958.

[Title of District Court and Cause.]

DECISION AND ORDER DENYING CLAIM
OP BERTHA WATTS SHOTWELL

The claimant, Bertha May Shotwell, filed a claim

against the above estate for $10,000.00 for money

loaned to the above debtor. Two creditor's, Prank I).

Bettencourt and Mr. and Mrs. Joseph Jacinto,

through their attorneys, filed obj(^ctions to the claim

on the ground (1) that the claim was barred by the

proAisions of Section 339(1) of the Code of Civil

Procedure of California and (2) that the claim was

invalid under Section 1624(1) of the Civil Code of

California, (Statute of Prauds).
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The Facts

The facts were as follows : On or about May 21st,

1955, Mr. and Mrs. Duncan of the debtor partner-

ship, borrowed the sum of $10,000 from Mrs

Duncan's mother, Bertha May Shotwell, and re-

ceived the money by a check dated May 17th, 1955

drawn on the Manteca Branch of the Bank of

America, payable to Mrs. Wm. Duncan for $10,000

and Bertha May Shotwell signed the check as

maker. Mrs. Wm. Duncan endorsed the check and it

is noted on the back as deposited in the account of

Wm. Duncan & Sons.

Mr. and Mrs. Duncan testified that they borrowed

the $10,000 from Bertha May Shotwell, Mi^. Dun-

can's mother, for the purpose of buying cattle and

feed for the partnership and agreed to pay back the

loan to Mrs. Shotwell in installments after the prior

F.H.O.A. loan should be paid off by monthly install-

ments of $325.00. Mrs. Shotwell was to be paid the

same amount of monthly installments after that

loan to F.H.O.A. had been paid, which they both

testified would not be until 1959 or 1960. They testi-

fied that they gave no note or anything in writing

in regard to the transaction. The transaction was

entirely oral.

The loan was made and the check dated May 17th,

1955. The Petition for Arrangement in this j)ro-

ceeding was filed July 30th, 1957, more than two

years later, and the claim was filed on January 30th,

1958.
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Claimant's Argument

Counsel for the claimant argues (1) that the

check was evidence in writing of the loan; (2) that

since the loan was not to be repaid until after the

F.H.O.A. loan was paid in 1959 or 191)0, the cause

of action would not accrue until then and the two

year limitation would not commence to run until

then, and; (3) that the oral agreement could have

been paid oft* within one year and would, therefore,

not be within the Statute of Frauds.

Conclusion

There is no disjjute that all of the transactions

in connection with the loan and the check to indicate

that it was a loan or any written notation from

which a promise to pay that amount to Mrs Shot-

well can be shown. As shown by the case cited by

Nels B. Fransen, attorney for the claimant, the

Courts of California have been very liberal in allow-

ing practically any writing from which a promise to

pay can be drawn, to take the case out of the two

vear Statute of Limitations. A mere notation of

*Moan'' on a check which was given to the borrower

by the lender has been held sufficient. (Tazola vs.

BeRita, (1955) 45 Cal. 2d 1; 285P 2d 897). Under

the cases cited by J. Kingsley Chadeayne, attorney

for Frank 1). Bettencourt, the ul)j(X*tor, a receipt

or check in or of itself is not a sufficient written

memorandum of a loan to the payee or a promise by

the payee of the check to pay the maker. (Ashley

vs. Vischer, 24 Cal. 322) ;
(Garcia vs. Sainz, 59 C.A.

246; 210 P 534).



12 Frank D, Bettencourt, et al.

In this case, there is nothing whatever on the

check from which a contract, promise or memo-

randum showing it was a loan and the money was to

be repaid can be derived. The evidence of the loan

rests entirely upon oral testimony.

The oral evidence was to the effect that the pay-

ments on the loan were not to start until the prior

F.H.O.A. loan had been paid off in installments of

$325.00 per month which would be sometime in 1959

or 1960 and thereafter the pa}Tnents at the rate of

$325.00 per month would be made to Mrs. Shotwell.

Under Section 312 of the Code of Civil Procedure

of California the claimant could only commence an

action on the obligation within the period of two

years prescribed in Section 339 CCP after '^the

cause of action shall have accrued", that is, some-

time in 1959 or 1960, so that Section 339(1) would

not apply to the matter before us.

Since the oral testimony was clearly to the effect

that Mrs. Shotwell was not to be paid until the

F.H.O.A. loan had been paid sometime in 1959 or

1960, the oral agreement was *^by its terms not to

be performed within a year of the making thereof,

and was therefore ^ invalid" under Section 1624(1)

of the Civii Code.

It is unfortunate that the elderly claimant did

not have some evidence in writing of the loan.

It is. Therefore, Ordered that the claim of Bertha

May Shotwell be, and it hereby is, denied and re-
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jected because it is invalid under Section 1624(1) of

the Civil Code of California because there was no

note or memorandum thereof in writing subscribed

by the party to be charged or by his a^(^nt.

Dated: June 4th, 1958.

/s/ EVAN J. HUGHPJS,
Referee in l>ankru]jtcy.

[Endorsed]: Piled June 4, 1958.

[Title of District Court and Cause.]

PETITION FOR REVIEW

To the Hon. Evan J. Hughes, Referee in I^ank-

ruptcy

:

The petition of Bertha Watts Shotwell, creditor

in the proceedings for arrangement under Chapter

XI, respectfully represents:

1.

The petitioner is a creditor in the sum of Ten

Thousand ($10,000.00) Dollai^ of William Duncan

& Son, a co-j)artnership consisting of Bernice

Bertha Duncan, Archer Edgar Duncan and Mary

Patricia Duncan and William AValter Duncan, and

has filed a claim in these proceedings for the sum

of Ten Thousand ($10,000.00) Dollars; that two

creditors, Prank D. Bettencourt and Mrs. Joseph

Jacinto, through their attorneys, filed Objections

to the petitioner's claim.
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II.

That on Jiuie 4, 1958, your Honor entered an

Order herein denying the claim of this petitioner in

the above-mentioned matter, which said Order was

based upon a finding that said claim was invalid

under Section 1624(1) of the Civil Code of Cali-

fornia because there was no note or memorandum

thereof in writing subscribed by the party to be

charged or by his agent.

III.

That the said folding and the Order are erroneous

in that the Honorable Referee committed an error

of law in failing to apply the Doctrine of Full

Performance as asserted by the petitioner in her

briefs as eliminating the necessity of a w^riting under

Section 1624 Sub.(l), Civil Code of California

(Statute of Frauds).

Wherefore, petitioner prays that your Honor cer-

tify to the Judge of this Court and transmit to the

Clerk the record of said proceedings having to do

with, or in any manner bearing upon, the Order

aforesaid, as provided in Section 39 of the Bank-

ruptcy Act.

/s/ BERTHA WATTS SHOTWELL.

NELS B. FRANSEN and

PETER J. SIMONELLI,
Attorneys for Petitioner,

By /s/ PETER J. SIMONELLI.

Duly verified.

[Endorsed] : Filed June 12, 1958.
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[Title of District Court and Cause.]

CERTIFICATE OP REFEREE ON REVIEW
TO THE JUDGE OF THE U. S. DISTRICT
COURT

To: Honorable Sherrill Ilalbert, Jud^^e of the

United States District CouH for the Northem
District of California

:

I, Evan J. Hughes, Referee in l:>ankruj)tcy in

charge of this proceeding, do hereby certify that in

the course of the administration of said mattei*, two

creditors, Frank I). Bettencourt, and Mr. and Mi-s.

Joseph Jacinto, filed objections to the claim of

Bertha May Shotwell for $1(),000.()() for money

loaned to the debtors, on the grounds: (1st) that the

claim was barred by the pi'ovisions of Section 339

(1) of the Code of Civil Procedure of California

(two year Statute of Limitation): and (2nd) that

the claim was invalid under Section 1824 (1) of

the Civil Code of California (Statute of Fi-auds)

providing that the agreement ''by its terms was not

to be performed within a year from the making

thereof".

The Facts

The facts w^ere as folloAvs

:

On or about May 17, 1955, Mr. & Mrs. Duncan

of the debtor partnership, borrowed the sum of

$10,000 from Mrs. Duncan's mother. Bertha May

Shotwell, and received the money by a check dated

Mav 17th, 1955, draw^i on the Manteca Branch of
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the Bank of America, payable to Mrs. Wm. Duncan

for $10,000 and Bertha May Shotwell signed the

check as maker. (Claimant's Exhibit 1) Mrs. Wm.
Duncan endorsed the check and it is noted on the

back as deposited in the account of Wm. Duncan

and Sons.

Mr. and Mrs. Duncan testified that they borrowed

the $10,000 from Bertha May Shotwell, Mrs.

Duncan's mother, for the purpose of buying cattle

and feed for the partnership and agreed to pay back

the loan to Mrs. Shotwell in installments after the

prior F.H.O.A. loan should be paid off by monthly

installments of $325.00. Mrs. Shotwell was to be

paid the same amount of monthly installments com-

mencing after that loan to F.H.O.A. had been paid,

which they both testified would not be until 1959

or 1960. They testified that they signed no note or

anything in writing in regard to the transaction.

The transaction was entirely oral.

The loan was made and the check dated on May
17th, 1955. The Petition for Arrangement in this

proceeding was filed July 30th, 1957, more than two

years later, and the claim was filed on January

30th, 1958. The claimant. Bertha May Shotwell, an

elderly woman, did not testify.

Claimant's Argument

Counsel for the claimant argue (1) that the

check was evidence in writing of the loan; (2) that

since the loan was not to be repaid until after the

F.H.O.A. loan was paid in 1959 or 1960, the cause
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of action would not accrue until then and tlic two

year limitation would not commence to I'un until

then; (3) that the oral agreement could have been

paid off within one year and would, therefore, not

be within the Statute of Frauds; and (4) that the

advance of the money was ^*full performance'' and

would take the case out of the Statute of Frauds.

Conclusion

There is no dispute in the evidence as to the trans-

action and that all of the dealings in (•((inicction

w^ith the loan, excei)t the chcn-k itself, wei*e oial. The

Refei'ee held that since the oral testimony wns that

the installment payments to Mrs. Shotwell were not

to commence until aft(^r th(^ ])rior government loan

should be paid oft* in monthly installments of

$325.00, which would be sometime in 1959 or 1960,

that under Section 312 of the Code of Civil Pro-

cedure of California no action could have been

commenced by Mrs. Shotwell until after the govern-

ment loan was paid off in 1959 or 1960 and the

cause of action would not accrue and the i-umiing

of the Statute of Limitations would not commence

until after the F.H.O.A loan should be paid off in

1959 or 1960 and therefore, the claim was not barred

by the Statute of Limitations. From that ruling

there is no review asked.

The Referee decided that since by the oral temris

of the loan, the payments were not to conunence

imtil after the government loan should be paid off

sometime in 1959 or 1960, the contract w^as not to
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be performed within a year from the making

thereof and was, therefore, invalid under Section

1624 (1) of the Civil Code of California.

The applicable provisions of Section 1624 are as

follows

:

'^The following contracts are invalid, unless

the same, or some note or memorandum thereof,

is in writing and subscribed by the party to be

charged or by his agent

:

''(1) An agreement that by its terms is not

to be performed within a year from the making

thereof.
'

'

As to the claimant's argument that the advance of

the money by Mrs. Shotwell was a ^'full perform-

ance" on her part, there seems to be no recorded

decision in California to that effect. Most of the

cases holding that full or partial performance of

his promise by one party will take the case out of

the statute in order to prevent hardship or injustice,

are cases of employment, where the worker has per-

formed bis part by doing the work, or land cases

where money is paid or improvements made relying

on the oral contract. The cases cited gave relief to

claimants who sued on causes of action based on

"^Quantum meruit'' *' assumpsit'', im7)lied promise

to pay or unjust enrichment, and not on the oral

contract which would be invalid under the statute of

frauds. If claimant had filed her claim in this pro-

ceeding on one of such common law causes of action,

it would then be barred ])v the two-v(var statute of
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limitation. It was tlie oral auTccinoiit of the dobtors

to start payiiiu,- more than two yi^ars hitcr that

saved the original oral contract from bcinu" barred

by the two year Statute of Limitation.

The reasoning of the lieferee and the authorities

cited are set forth in the Opinion and Ordei- of the

Referee accompanying this Certificate.

Accompanying this Certificate are the following-

papers for the information of the Judge:

1. The Petition for Review of the claimant,

Bertha Mae Shotwell;

2. The Decision and Oi'der of the Referee hohl-

ing that the claim is invalid under Section 1624(1)

of the Civil Code of California and denying the

claim;

3. The check dated May 17, 1955, of Mrs. Shot-

well for $10,000 (Exhibit 1, photostat)

:

4. The original claim of Mrs. Shotwell;

5. The Objections of Frank D. Bettencourt and

Mr. and Mrs. Joseph Jacinto to the claim;

6. The briefs of the respective parties;

7. A transcript of the testimony prepared by

the court reporter.

Dated: August 5th, 1958.

Respectfully Submitted,

/s/ EVAN S. HUGHES,
Referee in Bankruptcy.

[Endorsed] : Filed Augiist 5, 1958.
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[Title of District Court and Cause.]

NOTICE OF FILING OF CERTIFICATE OF
REFEREE ON REVIEW AND OF HEARING

To: CHADEAYNE & WILKINSON,
Attorneys at Law,

37 West 10th Street,

Tracy, California;

NELS B. FRANSEN &
PETER J. SIMONELLI,
Attorneys at Law,

1108 North El Dorado Street,

Stockton, California

;

CARDOZO, TRIMBUR & NICKERSON,
Attorneys at Law%

812-13th Street,

Modesto, California.

You Will Please Take Notice: That the Certifi-

cate of Referee on Review to the Judge of the

United States District Court from an order of the

Referee denying the claim of Bertha May Shotwell,

has been filed this 5th day of August, 1958, with the

Clerk of the United States District Court, and you

have ten (10) days from said date of filing within

which to file exceptions thereto and said Certificate

and Rf^port will be on the calendar of the Judge

of the United States District Court for argument

and hearing on Monday, August 18th, 1958, at ten

o'clock a.m. in the U. S. District Court Room No. 1,

Fourth floor, Post OfQcc^ Building, 8th & I Streets,

Sacramento, California.
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Dated: August 5th, 1958.

/s/ EVAN J. HUGHES,
Referee in Bankruptcy.

[Endorsed]: Filed August 6, 1958.

[Title of District Court aiid Cause.]

MEMORANDUM AND ORDER

Mrs. Bertha Watts Shotwell, a [x^titioning credi-

tor in this matter, has filed a |)etitioii to review the

order of the referee^ in bankruptcy denying her

claim. She is the mother of Mrs. William Duncan,^

and filed a ])roof of claim on February 7, 1958,

alleging that the debtor, William Duncan & Son,

was indebted to her in tho amoimt of ten thousand

dollars ($10,000).

After a hearing, the referee in bankruptcy denied

Mrs. ShotwelFs claim, and concluded as follows:

''The facts were as follows: On or about May
21st, 1955, Mr. and Mrs. Duncan of the debtoi-

partnership, borrowed the sum of $10,000 from

Mrs. Duncan's mother. Bertha May Shotwell,

2

and received the money by a check dated May
17th, 1955, drawn on the Manteca Branch of the

Bank of America, ])ayable to Mrs. Wm. Duncan

for $10,000 and Bertha May Shotwell signed as

lAlso known as Bernice Bertha Duncan.

2Also known as Bertha Watts Shotwell.
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maker.^ Mrs. William Duncan endorsed the

check and it is noted on the back as deposited

in the account of Wm. Duncan and Sons.

''Mr. and Mrs. Dimcan testified that they

borrowed the $10,000 from Bertha May Shot-

well, Mrs. Duncan's mother, for the purpose

of buying cattle and feed for the partnership

and agreed to pay back the loan after the prior

FHOA loan should be paid off by monthly in-

stalhnents of $325.00. Mrs. Shotwell was to be

paid the same amount of monthly installments

after the loan to PHOA had been paid, which

they both testified will not be until 1959 or 1960.

The}^ testified that tliey gave no note or any-

thing in writing in regard to the transaction.

The transaction was entirely oral.

''The loan was made and the check dated

May 17, 1955. The petition for arrangement in

this proceeding was filed July 30th, 1957, more

than two years later, and the claim was filed

on January 30th, 1958.''

Other creditors objected to the proof of this

claim, and two arguments were proposed in opposi-

tion to Mrs. Shotwell 's claim. The first was that the

claim was barred by the applicable Statute of Limi-

'^Althouj2.1i the referee in bankruptcy here states

that Mrs. Shotwell 1 signed the instrument as

''maker," there is no suggestion that he found the
instrument to be anything other than a bill of ex-

change, or ordinary bank check.
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tations, wliich foreclosed tlie connnenceniont of an

action upon an oral contract after a pei'iod of two

years liad i)assed from the accrual of the cause of

action.^ The second was that the contract was in-

valid under the })i'ovisioiis of the Statuti' of

Frauds,''' in that this was an oral agreement which,

by its terms, could not be performed within a year.

It is a basic rule in bankruptcy ])roceedini?s that

the validity of the obligations of the banki'Upt are

to b(» determined by the law of the state wherein

the court of baidvru])tcy is h)cated. See: 2 i^emini;-

ton on I>ankru])tcy ^^ f)r)4. Another !)asi(' rule is

that the trustee in bankru])tcy is specifically au-

thorized to make all objections to any claim which

could hav(^ been niade by the bankru])t himself;^

also, should the trustee n.ot make an approp^riate

objection, any creditor may I'aise his objection to

tlie proof of a claim.'' According! \', the objecticms

were ])roperly raised, and the questions of law are

to be determined by the law of th(» State* of Cali-

fornia.

Considering- the first contention of the objecting

creditors, that the obligation was barred by the

Statute of Limitations, the referee properly re-

jected the argument. Although it is true that the

^California Code of Civil Procedure, Section 339.

^California Civil Code, Section 1624(1).

^Bankruptcy Act §70(c).

^Bankruptcy Act §57 (d).
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statute states that two years is the period of lim-

itation for the commencement of an action upon

an oral contract, it is equall}' true that the statute

does not commence to run until the cause of action

accrues. The introductory statute to the general sec-

tion dealing with the limitation of actions states:

''Civil Actions, without exception, can only

be commenced within the periods prescribed

by this title, after the cause of action shall

have accrued * * ^"

California Code of Civil Procedure,

Section 312.

It is obvious that inasmuch as the first payment

of the petitioning debtors was not to have been

made until some time in 1959 or 19(>0, the Statute

of Limitations could not be called into play until

some two years after the time of the due date of

tlu^ first payment.

However, in rejecting the claim of Mrs. Shot-

well, the referee in bankru7)tcy relied upon the

Statute of Frauds. He states

:

''Since the oral testimony was clearly to the

effect that Mrs. Shotwell was not to be paid

until the FHOA loan had been paid some

time in 1959 or 1960, the oral agreement was

'by its terms not to be performed within a

year of the making thereof,' and was therefore

'invalid' under Section 1624(1) of the Civil

Code."
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Looking first into tlie nature of the claim ol' the

petitioning creditors, it is noticed that the referee

found as a matter of fact that there was a loan

made by Mrs. Shotw(01. A loan, as defined by the

Supreme Court of California, is:

"* * * the delivery of a sum of money to an-

other under a contract to return at some future

time an equivalent amount with or without an

additional sum agreed upon for its use; and

if such be the intent of the f)arties of the

transaction will be deemed a loan regardless

of its form.''

Milans v. Credit Discount Co., 27 C. 2d 335,

339, 163 P. 2d 869, 165 A.L.R. 621.

According to the facts as found by the referee,

Mrs. Shotwell did lend $10,000 to William Duncan

& Son. Her side of the contract was performed

completely; there was nothing left for her to do;

her part of the agreement was fully executed.

It is the law^ of California that where a contract

has been completely executed on one side, and there

is nothing left to do but make the payment of con-

sideration, the agreement is no longer within the

Statute of Frauds.

a* * * But whenever a contract within the

purview of the statute has been so far execu-

cuted that nothing remains to be done but to

pay the consideration, the fact that payment

of the consideration is not required by thv pro-

visions of the contract to be made within a
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year furnishes no defense to an action for such

payment."

23 Cal. Jur. 2d 401.

Such appears to be the rule of the great weight

of authority according to Professors Williston and

Corbin in their treatises. 2 Williston on Contracts

§504, p. 1470; 2 Corbin on Contracts §454, p. 573.

The rule of the Restatement is:

^^Where any of the promises in a bilateral

contract cannot be fully performed within a

vear from the time of the formation of the

contract, all promises in the contract are within

Class V of § 178,^ unless and until one party

to such a contract completely performs what

he has promised. When there has been such

complete performance, none of the promises

in the contract is within Class V."

Restatement of the Law of Contracts § 198.

The referee in bankruptcy, in certifying this

matter for review, has stated:

^'As to the claimant's argument that the ad-

vance of the money by Mrs. Shotwell was a

*full performance' on her part, therc^ seems to

be no recorded decision in California to that

effect. Most of the cases holding that full or

partial performance of his promise by one

party will take the case out of the statute in

^Referring to the classes of contracts within the

Statute of Frauds.
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order to prevent liardshij) or injustice, are

cases of employinent, where the workei- has per-

formed his part by doiiii;- the work, or hind

cases where money is paid or imi)r()vemeiits

made relying on tlie oral contract. The cases

cited gave reli(^f to chiimants wlio sued on

causes of action based on 'quantum meruit,'

^assumpsit,' implied promise to pay or unjust

enrichment, and not on the* oral contract which

would be invalid under the statute of frauds."

Althougl' there ina\' have ))een othci- i-cnuMlies

available to the ])etitioning creditor, it is th(» o])in-

ion of th(^ Court that she was correct in relying

on the contract when she pi'esented her chnni.

''The statute of frauds does not apply where

there has been a full and c()m])lete pcn'formance

of an oral contract by one of the parties to it

:

and such party is not relegated to his suit in

equity or on the quantmn meruit, but may sue

on the contract in a court of law, particularly

w^here the agreement has been completely ])er-

formed as to the part thereof which comes

within the statute."

37 Corpus Juris Secundum 762, Statute of

Frauds, Section 251.

Since there appear to be no reported decisions

of the California courts passing on the precise

factual situation here ])resented, it is the duty of

this Court to determine what the California courts

would decide when the question was presented.
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The California courts have held that the Statute

of Frauds did not apply in cases of contracts exe-

cuted on one side in situations dealing with employ-

ment contracts, Roberts v. Wachter, 104 C.A.2d 271,

231 P.2d 534; Dean v. Davis, 73 C.A.2d 166, 166

P.2d 15; an agreement between real estate brokers

for the pa,yment of commissions, Hellings v.

Wright, 29 C.A. 649, 156 P. 365; an agreement in-

volving the procurement of an oil lease, Dutton v.

Interstate Investment Corp., 19 C.2d 65, 119 P.2d

138; and an action for the commission on sales

made under a concession contract, Bergin v. vander

Steen, 107 C.A.2d 8, 236 P.2d 613.

A different view is suggested in Hall v. Puente

Oil Co., 47 C.A. 611, 191 P. 39. There, however, the

statement of the California District Court of Ap-

peals appears to be dictum. The appellate court de-

clined to find any agreement upon which a decision

could be based, stating:

ii^ * * the evidence touching the question is

too vague and uncertain upon which to base a

contract of such character." 47 C.A. at 616.

Such is not the case here, where tlie referee

found that there existed a definite contract, and

that there was no uncertainty concerning its terms.

The latest statement of the rule by the California

courts seems to be found in Bergin v. van der

Steen, supra, where the court said at page 18:

<<There is no merit in appellant Anderson's

argument that respondent's r-laim is barred by
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the statute of frauds in that it comes within

section 1624(1) of tlie Civil Code, tlie one-year

section. The answer to this contention is that

Bergin has completely performed his promises

under the 1940 contract, having assigned his

rights under the original agreement aiid hav-

ing thereafter refrained from bidding for con-

cession privileges at the end of the 1941 sea-

son. Such agreement is thereby taken out of

the operation of the statute. ((Button v. Inter-

state Tnv. Corp., 19 Cal. 2d Srx 70 [119 P.2d

138]; Rest. Contracts, §198.)^'

The referee has conchided that this rule cannot

hv applied to an oral contract for the re])ayment

of money loaned. This Court believes that the bet-

ter view is that the rule is applicable to such a con-

tract because the purpose of the rule is to ])revent

unjust enrichment by one party to a contract when

the other party already has fully performed his ob-

ligation under the contract. This Court is })ersuaded

that the California courts would find this reason to

be more impelling in the case of the contract to

repay money loaned, than in the decided cases con-

cerning oral contracts for employment, commissions,

real estate transactions, et cetera. It is difficult to

imagine a more complete performance on one side

of a contract than the loaning of money by one

party, leaving only repayment by the other ])arty.

Under this view the claim of the petitioning creditor

is not barred by the Statute of Frauds.

Consequently, inasmuch as the Statute^ of Frauds



30 Frank D, Bettencoiirt, et al.

is not a proper defense to a contract which has

been fully executed on one side, where there is no

performance required other than the payment of

consideration, the decision of the referee in bank-

ruptcy must be reversed.

Accordingly, it is the order of the Court that the

holding of the referee in bankruptcy be reversed,

and that the matter be, and the same hereby is re-

manded for further proceedings not inconsistent

with the foregoing views and opinions herein ex-

pressed.

Dated: August 25, 1958.

/s/ OLIVER J. CARTER,
United States District Judge.

[Endorsed] : Filed August 25, 1958.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Frank D. Betten-

court and Joe R. Jacinto and Violet Jacinto, his

wife, creditor-objectors to claim of Bertha Watts

Shotwelh ai)peal to the L^nited States Coui't of Ap-

peals for the Ninth Circuit from order made and

entered in the above-entitled matter on the 25th day

of August in the United States District Court for

the Northern District of California, allowing claim

of Bortha Watts Shotwell over the objections of
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said Frank D. Bettencourt and Joe K. Jacintu and
Violet Jacinto.

Dated: September 22, 1958.

CHADEAYNE & WILKINSON,
Attorneys for Frank D.

Bettencourt

;

CARDOZA, TKIMBUR &
NICKERSON,
Attorneys for Joe R. Jacinto

and Violet Jacinto;

By /s/ J. KINGSl.EY CHADEAYNE.

Affidavit of service by mail attached.

[Endorsed] : Filed Septembei* 25, 1958.

[Title of District Court and Cause.]

STATEMENT OF POINTS ON APPEAL

Pursuant to Rule 75 (d) of the Rules of Civil

Procedure, the creditor-objector-appellants hereby

state the points on which they intend to rely on

their appeal from Order entered herein Aus^iist 25,

1958, as follows:

1. That the oral loan and agreement for repay-

ment thereof, the basis of claim of Bertha Watts

Shotwell, as found by the Referee and the Judize of

the District Court was void under the provisions of

Section 1624, Subd. 1, Civil Code of the State of

California, in that it was an agreement that by its
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terms was not to be performed within a year from

its making thereof, and was required to be in writ-

ing, and;

2. That the Judge of the District Court erred

in holding that the doctrine of '^full and complete

performance" applied to the facts as found so as

to avoid the effect of Section 1624, Subd. 1, Civil

Code of the State of California.

CHADEAYNE & WILKINSON,
Attornevs for Frank D.

Bettencourt

;

CARDOZA, TRIMBUR &

NICKERSON,
Attorneys for Joe R. Jacinto

and Violet Jacinto;

By /s/ J. KINGSLEY CHADEAYNE.

Affidavit of service by mail attached.

[Endorsed] : Filed September 25, 1958.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO
RECORD ON APPEAL

I, C. W. C^albreath, Clerk of the District Court

of the T'^nitcKl States for the Northern District of

California, do hereby certify that the. foregoing

and accompanying documents listed below, are the

oridnals filed in this Court in the above-entitled
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case, and that they constitute the record on appeal

herein as designated by the appellant.

Proof of claim by individual Bertha Watts

ShotwelL

Objection to claim of Bertha Watts Shot-

well.

Decision and order denying claim of Bertha

Watts ShotwelL

Petition for review.

Certificate of Referee on review to the Judge

of the U. S. District Court.

Notice of filing of certificates of Referee on

review and of hearing.

Memorandum & Order of the District Court.

Notice of Appeal.

Cost Bond on Appeal.

Statement of points on appeal.

Appellants' designation of contents of rec-

ord on appeal.

In Witness Whereof, I have hereunto set my
hand and the seal of said Court this 29th day of

October, 1958.

[Seal] C. W. CAI.BREATH,
Clerk.

By /s/ C. C. EVENSEN,
Deputy Clerk.
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[Endorsed] : No. 16248. United States Court of

Appeals for the Ninth Circuit. Frank D. Betten-

court, Joe R. Jacinto and Violet Jacinto, Ap-

pellants, vs Bertha Watts Shotwell, Appellee.

Transcript of Record. Appeal from the United

States District Court for the Northern District of

California, Northern Division.

Filed: November 3, 1958.

Docketed: November 14, 1948.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

I


